IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

AUBREY BASS, by and through
his next friend, SH RLEY HEARN, PLAI NTI FF

VERSUS ClVIL ACTION NO. 1:93CV215-S-D

CI TY OF GRENADA, M SSI SSI PP, BEN

SIMVONS, individually and in his official
capacity as police chief of G enada,

M ssi ssippi, DAVID McCULLUM i ndividually

and in his official capacity as a police
officer for the Cty of Grenada, M ssissippi,
JESSE GONZALES, individually and in his
official capacity as a police officer for

the Gty of Genada, M ssissippi, and CAPTAI N
THOVAS DAY, individually and in his official
capacity as a police captain for the Cty of
G enada, M ssi ssi ppi, DEFENDANTS.

VEMORANDUM OPI NI ON GRANTI NG
DEFENDANTS' MOTI ON FOR SUMVARY JUDGVENT

Thi s cause of action is before the court on the notion of the
defendants for summary judgnment. The plaintiff brings this 8§ 1983
action alleging violations of the Fourteenth Anmendnent substantive
due process clause, the Ei ghth Anendnent cruel and unusual
puni shnment clause, and Fourth Anendnent unreasonable seizure
provi si on.

Facts

In the early evening of April 23, 1993, Joel Spearman was
placed in a cell at the Genada Cty Jail with the plaintiff and
several other prisoners. Shortly after mdnight, Chris Collins was

added into the cell. Collins directed the plaintiff to get out of



bed in order for Collins to have it. Wen the plaintiff refused,
Collins hit and kicked the plaintiff. Spearman joined into the
assault. The plaintiff suffered bruises and contusi ons.

Al though the plaintiff cried for help during the assault,
whi ch he asserts | asted approxi mately an hour, and other prisoners
yelled for the jailer, no one of authority responded. Collins and
Spearman told the plaintiff that they would hurt himagain if he
told the authorities. The plaintiff allegedly pounded on the cell
door after his assailants had gone to sleep. He got no response
from the police on guard and, interestingly, did not wake his
assai | ant s.

Around 6:00 a.m the norning of April 24, Oficer Gonzal es
opened the plaintiff's cell in order to allow the prisoners to get
their showers. Inmmediately Gonzales noticed the plaintiff had a
swollen lip and bruised eye. He asked the plaintiff what had
happened; the plaintiff answered nothing. Gonzales escorted the
plaintiff fromthe cell block to Oficer McC ellan (m sspelled as
"McCullumi in conplaint). Only after McClellan persisted did the
plaintiff explain that he had been assaulted by Collins and
Spear man. McClellan helped the plaintiff fill out a crimnal
affidavit against Collins and Spearman. The plaintiff states that
he requested nedical attention and was refused. The defendants

mai ntain that a police officer offered to take the plaintiff to the



hospital, but that he refused. He was given a bag of ice for the
swel |'i ng.

At some tinme on April 24, the plaintiff was taken before Judge
Vance. Although the plaintiff had not conpleted his sentence, he
was released from jail. Hospital records indicate that the
plaintiff saw a doctor in the afternoon of April 26, 1993. The
plaintiff maintains that it was the afternoon of the 25th. No
broken bones were indicated by the plaintiff's x-rays. He was
given a prescription for sonme nedication. The plaintiff states
that he remained in his house for about two weeks, until the
swel I'i ng decreased, and that he experienced headaches for about a
nont h.

The jail is equipped with audio equi pment which enables the
jailer to nonitor the cell block. The audi o nonitoring system
woul d supposedly allow the dispatcher to hear any unusual or | oud
noi ses. The defendants maintain that no unusual sounds were heard
by any officers on duty the night of April 23 or the early norning
of April 24. Additionally, the officer on duty checks the
cel | bl ock about every hour. The | og sheet indicates that the cells
were not checked between 12:15 a.m and 4:00 a.m on the early
nmorni ng of April 24, 1993.

Summary Judgnent St andard

On a notion for summary judgnent, the court nust ascertain

whet her there is a genuine issue of material fact. Fed. R Gv. P



56(c). This requires the court to evaluate "whether there is the
need for a trial--whether, in other words, there are any genuine
factual issues that properly can be resolved only by a finder of
fact because they may reasonably be resolved in favor of either

party." Anderson v. Liberty Lobby, Inc. 477 U S. 242, 250 (1986).

The United States Suprenme Court has stated that "this standard
mrrors the standard for a directed verdict...which is that the
trial judge nust direct a verdict if, under the governing | aw,
there can be but one reasonable conclusion as to the verdict. |If
reasonable mnds could differ as to the inport of the evidence,
however, a verdict should not be directed.”" Anderson, 477 U.S. at
250-51 (citation omtted). Further, the Court has noted that the
"genui ne issue" summary judgnent standard is very simlar to the
"reasonabl e jury" directed verdict standard, the primary difference
between the two being procedural, not substantive. Id. at 251

"In essence...the inquiry under each is the sane: whet her the
evi dence presents a sufficient disagreenent to require subm ssion
toajury or whether it is so one-sided that one party nust prevail
as a nmatter of law" 1d. at 251-52. "The nere existence of a
scintilla of evidence in support of the plaintiff's position wll
be insufficient; there nust be evidence on which the jury could
reasonably find for the plaintiff. The judge's inquiry, therefore,
unavoi dably asks whether reasonable jurors could find by a

preponderance of the evidence that the plaintiff is entitled to a



verdict - “whether there is [evidence] upon which a jury can
properly proceed to find a verdict for the party producing it, upon
whom the onus of proof is inposed.'" Id. at 252 (citation
omtted). However, "[c]redibility determ nations, the wei ghing of
the evidence, and the drawing of legitimate inferences fromthe
facts are jury functions, not those of a judge, whether he is
ruling on a notion for sunmary judgnent or for a directed verdict.
The evidence of the nonnmovant is to be believed, and al

justifiable inferences are to be drawn in his favor." 1d. at 255.

Di scussi on

|. Deliberate Indifference to Serious Mdical Needs

The elenments of a 8§ 1983 cause of action are: (1) a
deprivation of rights secured by the constitution, (2) by a person
acting under color of state law "A § 1983 claimmay |lie when a
pri soner's obviously serious nedi cal needs are net wth 'deliberate

indifference' by officials.” Evans v. Marlin, 986 F.2d 104, 107

(5th Gr. 1993) (citing Estelle v. Ganble, 429 U S. 97, 105

(1976)). "[T]he district court should be mndful that the
essential test is one of nedical necessity and not one sinply of

desirability.” Wodall v. Foti, 648 F. 2d 268, 272 (5th Cr. 1981).

"[T] he due process clause requires treatnent only for serious
wounds--those that may be |ife threatening or pose a risk of
needl ess pain or lingering disability if not treated at once."

Davis v. Jones, 936 F.2d 971, 972 (7th Cr. 1991).




In Davis v. Jones an inmate suffered a scraped el bow and a

one-inch cut on his tenple. The court concluded that an
"objectively reasonable officer would not have thought a shallow
one-inch cut 'serious'". Id. 936 F.2d at 973. In Martin v.
Gentile, 849 F.2d 863, 871 (4th Gr. 1988), the appellate court
held that it was not clearly erroneous for the district court to
find no serious nedical needs for an individual with a cut over one
eye, glass enbedded in his palmand bruises on his shoul ders and
el bows. The Fourth G rcuit concluded "that the delay in taking
Martin to the hospital, even if deliberate, did not anmount to a
constitutional violation under the Estelle standard.” In WIIlians-

El v. Johnson, 872 F.2d 224, 231 (8th Cr. 1989), the Eighth

Crcuit held that a split lip and a mnor bruise to the back were
not serious conditions, and thus, the failure to provide nedical
assistance was not a violation of the detainee' s constitutiona
rights.

The injuries sustained by the plaintiff were unfortunate, but
not serious. The police officers sawthe plaintiff's swollen |ip,
bl ackened eye, and bruises on his head. None of the injuries were
bl eedi ng. When the plaintiff was released, even he did not

i mredi ately seek nedical attention.! The report fromthe eventual

! The plaintiff argues that since he was rel eased before he
had served his entire sentence, the defendants did not want to
provide nmedical treatnment to him The court has held that the
plaintiff did not receive injuries which rose to the necessary
| evel which required the defendants to provide the plaintiff
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doctor's exam nation indicated that plaintiff's injuries were only
m nor. The x-rays showed that nothing was broken. The plaintiff
argues that it is a disputed fact whether the injuries sustained
were serious. The plaintiff has not produced a scintilla of
evidence that his bruises and contusions were serious. No reason-
able jury could conclude that they were. Accordingly, the plain-
tiff has failed to have proven a violation of the E ghth Anendnent.

In the pretrial order, the plaintiff alleges a violation of
the Fourteenth Anmendnent substantive due process rights, but
provides the court with no insight as to this claim in his
menor andum i n opposition to summary judgnent. "[T]he protections
of the Due Process C ause, whether procedural or substantive, are
just not triggered by lack of due care by prison officials.”

Davi dson v. Cannon, 474 U.S. 344, 348 (1986). Cearly, the facts

all eged by the plaintiff do not exceed a claimof negligence. The
plaintiff does not have a clai munder the Fourteenth Amendnent.

1. Failure to Train

"Under certain circunstances, however, a nunicipality my
incur 8 1983 liability for its enployees' acts when a nunicipa

policy of hiring or training causes those acts." Benavides V.

medi cal assistance "[A]s long as the governnental entity ensures
that the nmedical care needed is in fact provided, the
Constitution does not dictate how the cost of that care shoul d be
allocated ...." Revere v. Massachusetts General Hospital, 463

U S 239, 245 (1983). The court notes that evidence indicates
that Collins and Spearman were fined the costs associated with
plaintiff's nmedical care.




County of WIson, 955 F.2d 968, 972 (5th Cr. 1992). For the

plaintiff's failure to train claimto survive, he nust raise a
genui ne issue of fact as to the existence of the follow ng three
el enent s:

1) the training procedure of the municipality's
policymaker was inadequate; 2) the nmunicipality's
pol i cymaker was deliberately indifferent in adopting the
training policy; and 3) the inadequate training policy
directly caused the plaintiff to suffer a constitutional
vi ol ati on.

See Benavides v. County of WIson, 955 F.2d at 973; H nshaw v.

Doffer, 785 F.2d 1260, 1263 (5th Cir. 1986).
Al l egations of inadequate training mnust be supported by
evidence of a policy or customwhich is the "noving force" of the

constitutional violation. Monell v. Departnment of Social Servs.,

436 U. S. 658, 694 (1978). An isolated incident is insufficient to

show that a policy or customexists. Palner v. San Antonio, 810

F.2d 514, 516 (5th Cr. 1987). The plaintiff has failed to present
any evi dence that the nedical training of the policenen of the Gty
of Grenada was i nadequate, nuch | ess sonehow attributable to sone
constitutional violation. The nmere statenent that the policenen
had only received certification by the police acadeny does not hi ng
to further the plaintiff's claim of insufficient training.
"[Conclusory allegations of '... grossly inadequate training do
not make out a case of a deliberately indifferent policy."

Rodriguez v. Avita, 871 F.2d 552, 555 (5th Gr. 1989).




A "city cannot be held |iable under 8§ 1983 unless [plaintiff]
prove[s] the existence of an unconstitutional municipal policy."

St. Louis v. Praprotnik, 485 U S. 112 (1988).

The Court [in Mnell,] intended there be a |egal
perimeter for city liability, which was not to include
responsibility for the edicts or acts of its enpl oyees,
what ever their rank, unless in accord with city policy.
Liability nust rest on official policy, nmeaning the city
government's policy and not the policy of an individual
official. The policy is that of the city, however, where
it is made by an official under authority to do so given
by the governing authority. Hence, cul pable policy is
attributable to the governing body of the city where the
policy was made by an official to whomthe governi ng body
had gi ven policy-nmaking authority.

Bennett v. Slidell, 728 F.2d 762, 769 (5th G r. 1984). "In a 8
1983 action, a nunicipality may not be held strictly liable for the

acts of its non-policy-naking enpl oyee under a respondeat superior

theory." Benavides v. County of WIlson, 955 F.2d at 972 (citing

Okl ahoma City v. Tuttle, 471 U.S. 808, 817-18 (1985)).

Only Ben Simmons, as chief of police, could be considered a
policymaker for the Cty of G enada. The only policies set by
Si mons whi ch have been brought to the court's attention are the
requi renment to check the cellblock hourly, nonitor the cell bl ock
over the audio system and provide nedical care when necessary.
"Failure to foll ow procedural guidelines standing al one, does not

inplicate constitutional liability." Evans v. Marlin, 986 F.2d at

108 n.6 (citing Gagne v. City of Galveston, 805 F.2d 558, 559-60

(5th Gr. 1986) (qualified immunity not |ost nerely because

"conduct violates sone statutory or admnistrative provision."
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(quoting Davis v. Scherer, 468 U S. 183 (1984)). The negligent

failure to have foll owed these policies may have contri buted to the
plaintiff's alleged constitutional violations, but that al one does
not allow him to prevail. Additionally, the plaintiff has not
articulated a policy of the City of G enada which is proximtely
connected to the injuries suffered by the plaintiff.

Under section 1983, supervisory officials are not |iable for
the actions of subordinates on any theory of vicarious liability.

See Penbaur v. City of G ncinnati, 475 U S. 469 (1986). " Al

supervisor may be held liable if there exists either (1) his
personal involvenent in the constitutional violation, or (2) a
sufficient causal connection between the supervisor's wongful

conduct and the constitutional violation." Thompkins v. Belt, 828

F.2d 298, 304 (5th Cr. 1987) (citing Harvey v. Andrist, 754 F.2d

569, 572 (5th Cr. 1985). The plaintiff does not dispute that
Chi ef Si mmons had no personal involvenent in the incidents of Apri

24, 1993. As to the second avenue of potential liability, Chief
Simons can be liable if he "inplenent[ed] a policy so deficient
that the policy '"itself is a repudiation of constitutional rights

and is 'the noving force of the constitutional violation.""

Thonpki ns, 828 F.2d at 304 (quoting Grandstaff v. Gty of Borger,
767 F.2d 161, 169, 170 (5th G r. 1985). As di scussed above in

reference to Chief Simmons' official capacity, the plaintiff has
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not suffered a constitutional violation, nor has he shown any
proxi mate rel ati onship between the policies and his injuries.

I[11. Failure to Protect

"The Constitution 'does not mandate confortable prisons,’' but
neither does it permt inhunane ones, and it is now settled that
"the treatnent a prisoner receives in prison and the conditions
under which he is confined are subject to scrutiny under the Ei ghth

Amendnent.'" Farner v. Brennan, 114 S. C. 1970, 1976, 128 L. Ed. 2d

811, 62 L. W 4446, 4448 (June 6, 1994) (quoting respectively Rhodes

v. Chapnman, 452 U. S. 337, 349 (1981); Helling v. MKinney, 509 U. S.

_(1993)). "The Eighth Amendnent affords prisoners protection

against injury at the hands of other inmates." Johnston v. lLucas,

786 F.2d 1254, 1259 (5th Gir. 1986) (citing Smth v. Wade, 461 U. S

30 (1983)).

It is not, however, every injury suffered by one
prisoner at the hands of another that translates into
constitutional liability for prisonofficialsresponsible
for the victims safety. Qur cases have held that a
prison official violates the Ei ghth Arendnent only when
two requirenents are net. First, the deprivation all eged
must be, objectively, sufficiently serious; a prison
official's act or om ssion nust result in the denial of
the mnimal civilized neasure of |ife's necessities based
on a failure to prevent harm the inmate nust show t hat
he is incarcerated under conditions posing a substanti al
ri sk of serious harm

The second requirenment follows from the principle
that only the unnecessary and wanton infliction of pain
inplicates the Eighth Amendnent. To violate the Cruel
and Unusual Punishnents C ause, a prison official nust
have a sufficiently cul pable state of mnd. |In prison-
conditions cases that state of mnd is one of deliberate
indifference to inmate health or safety....

11



Farnmer v. Brennan, 114 S.Ct. at 1977 (internal citations omtted).

The plaintiff was incarcerated in a cell with individuals who were
not known by the defendants to pose a substantial risk of serious
harmto the plaintiff. In his deposition, the plaintiff stated
that he knew both Collins and Spearman and had never had a
confrontation with either. Sone of the defendants stated in their
deposition that they were aware that other incidents of innate
assaults had occurred, but it appears that the previous assaults
were di stant and not common. The plaintiff has not presented any
evi dence that the G enada City Jail had an persistent problemwth

fights anong the inmates. See Alberti v. Klevenhagen, 790 F.2d

1220, 1224 (5th Cr. 1986) ("In Jones [v. Di anond, 636 F.2d at

1373], we found confinenent in a prison 'where terror reigns' to be
violative of the Eighth Amendnent. 'A prisoner has a right to be
protected from the constant threat of violence and from sexua
assault.' 1d.")

The United States Suprene Court sought to define deliberate

indifference in Farner v. Brennan.

Under the test we adopt today, an Eighth Amendnent
cl ai mant need not show that a prison official acted or
failed to act believing that harmactually woul d befall
an inmate; it is enough that the official acted or failed
to act despite his knowl edge of a substantial risk of
serious harm
* * * *

Because, however, prison officials who | acked know edge
of a risk cannot be said to have inflicted punishnment, it
remains open to the officials to prove that they were
unaware even of an obvious risk to inmate health or
safety.

12



* * * %

A prison official's duty under the Ei ghth Anendnent is to
ensure "reasonabl e safety,” a standard that incorporates
due regard for prison officials' "unenviable task of
keepi ng dangerous nen in safe custody under hunmane
conditions.” \Wether one puts it in terns of duty or
deliberate indifference, prison officials who act
reasonably cannot be found |iable under the Cruel and
Unusual Puni shnent C ause.
Id. 114 S.Ct. at 1981-82 (internal citations omtted). The key is
whet her the officials knew or reasonably should have known of a
substantial risk of serious harm and unreasonably failed to
alleviate the risk. Again, sone of defendants were aware of a few
prior incidents of prisoners assaulting one another, but it was not
pervasive. Furthernore, there is no indication the defendants were
aware of a substantial risk of serious harmto the plaintiff in
particul ar. No evidence has been provided which indicates any
| evel of culpability by the defendants, certainly not to the | evel
of deliberate indifference. Accepting the plaintiff's version as
true, at best the defendants m ght have been negligent for not

havi ng heard the assault upon the plaintiff. But negligent action

does not support liability under 8 1983. Daniels v. Wllians, 474

U S 327, 338 (1986); Davidson v. Cannon, 474 U. S. at 347.

Since the court has found no constitutional violations, it is
not necessary to discuss whether the clains against the defendant
police officers are barred by qualified immunity. Accordingly, the
def endants' notion for summary judgnent is well taken. An order in

accordance wth this nmenorandum opi nion shall be issued.
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This the day of February, 1995.

CH EF JUDGE
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